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contractor, the general contractor may still be cited for the subcontractor's safety violations.  Courts look past labels and analyze the nature of the relationship itself.  If one party controls and directs the means by which the other party performs work, courts will generally consider it an employer-employee relationship…regardless of the label attached by the parties. 
• General Contractors Still Face Litigation and Tort Liability…Regardless of OSHA fine risk OSHA is intended to prevent workplace accidents rather than to compensate those who are involved in accidents.  Injured workers may still sue any contractor involved in a project.  The fact that a general contractor is not liable under OSHA does not mean that it will not be liable in a lawsuit, as the scope of the contractor's duty under tort law is greater.  Once attorney's fees, damages, pain and suffering, etc. are added up…the potential financial risk is worth general contractors ensuring a safe worksite, regardless of whether OSHA can properly issue citations for others misdeeds.        
• What Should General Contractors Do? OSHA expects general contractors, or “controlling employers,” to exercise reasonable care to prevent and detect violations on the site.  To demonstrate reasonable care, general contractors should establish a subcontractor safety program to protect all employees, equipment, and facilities from injury, accident and loss.   As a condition of doing business, all subcontractors must comply with this program, as well as applicable local, state, and federal safety and health regulations.  In addition, general contractors need to: 

o Ensure contracts contain appropriate information concerning the subcontractor safety program. 
o Provide subcontractors with access to MSDS materials and any additional site specific safety information.  
o Monitor subcontractor activities by conducting periodic inspections to ensure all work is performed in a safe manner. 
o Implement an effective system for promptly reporting and correcting hazards.  
o Enforce the subcontractor safety program by instituting a firm and consistent progressive discipline policy.  General contractors have a tremendous amount of responsibility when it comes to the safety and health of the workers under their watch.  Remember that safety does not occur by chance.  It is the result of extensive planning, thorough training, clear communication, effective execution, and consistent enforcement.   

Article by: Cara Mia Londino, Esq., Human Resources Manager & Mark Komosinski, Safety Consultant 
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